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  Abstract 
 In this paper I argue that mere causal contribution to harm is morally signifi cant on two counts: 
a) innocent aggressors have a duty to bear additional costs to help protect their potential victims, 
as compared to the duty innocent bystanders are expected to bear, and correspondingly; b) it is 
permissible to use more force against innocent aggressors, as used in self-defense and defense of 
others, than innocent bystanders. 

 ! e paper has two parts. First I aim to demonstrate the intuitive plausibility of this proposal 
and what I call “the asymmetrical fair share procedure.” According to this procedure, innocent 
aggressors have a duty to take on a fair share of the harm if dividing it is possible, and a fair share 
of the risk of being harmed if redistribution of harm is impossible. In the second part, I develop 
a contractual account explaining why mere contribution is morally signifi cant.  
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    ! ose arguing against the permissibility of killing innocent aggressors 
take mere causal contribution to harm to be morally insignifi cant.  1   To be a 
permissible target for defensive force according to this view, a person must be 
morally responsible for a threat to others. In this paper I argue that mere 
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causal contribution to (the threat of ) harm is morally signifi cant on two counts: 
a) innocent aggressors have a duty to bear additional costs to help protect their 
potential victims, as compared to the duty innocent bystanders are expected 
to bear,  2   and correspondingly; b) it is permissible to use more force against 
innocent aggressors, as used in self-defense and the defense of others, than 
innocent bystanders. 

 ! e paper has two parts. First I aim to demonstrate the intuitive plausibil-
ity of this proposal and what I call “the asymmetrical fair share procedure.” 
According to this procedure, innocent aggressors have a duty to take on a 
fair share of the harm if dividing it is possible, and a fair share of the risk of 
being harmed if redistribution of harm is impossible. In the second part, 
I develop a contractual account explaining why mere contribution is morally 
signifi cant. 

  Preliminaries 

 What it means to contribute to harm remains controversial. I am interested in 
the simple, paradigmatic cases in which an agent initiates a complete causal 
process resulting in harm.  3   For example, someone fi res a gun and hits someone 
else, or they jump o"  a bridge to hit the person below, and so forth. One 
might initiate a harmful causal sequence without being morally at fault. 
Someone could be an innocent initiator of a harmful process, for instance, 
when the agent excusably believes that harming another is permissible, per-
haps because she has good grounds for believing this, or has been manipulated 
into doing so. 

 People who are innocent, but who play an essential part in such complete 
causal processes can be divided into di" erent categories. Some may have good 

   2  As for innocent bystanders, I will assume that they ought to comply with a principle of 
assistance. For instance, if they can prevent something bad from happening at relatively moder-
ate cost then that is what they ought to do.  

   3  According to Philippa Foot, the relevant distinction between doing and allowing harm is 
primarily one of initiating or sustaining a harmful causal sequence, and allowing a harmful 
causal sequence to run its course. See Philippa Foot “Killing and Letting Die” in B. Steinbock 
and A. Norcross  Killing and Letting Die  (Fordham University Press: 1994): 280–289, at p. 281. 
What it means to initiate and sustain a causal sequence needs to be made more precise. I cannot 
do that here, but will indicate what I think is an essential part of such an account. It would 
include the notions of energy transfer and energy release; see David Fair “Causation and the 
Flow of Energy”  Erkenntnis  14 (1979): 219–250. I shall leave those who merely sustain a harm-
ful sequence out of the discussion, as including them would complicate matters.  
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reason to believe that harming a particular person is a necessary corollary of a 
just cause (innocent aggressors); a person’s actions may have caused harm acci-
dentally (innocent agents of harm); and some may have done so through no 
action of their own at all (innocent threats). I will not discuss innocent threats 
in this paper, only cases involving agents whose actions initiate harmful pro-
cesses, accidentally or deliberately.  4   

 ! e type of contributor I am interested in is therefore  doingly related  to the 
bad outcome.  5   A typical case I shall be discussing is the following, and varia-
tions of it:

    Push : A cart stands at the top of a hill. Bill pushes it and jumps on board. ! e cart 
rolls down the hill and injures Alice at the bottom.  6     

! ere is no question here about who did it. Bill injured Alice. And if innocent, 
Bill would be an innocent  doer  of harm. Bill could, for instance, have had 
good reason to believe Alice was about to cause harm, and that the best way of 
preventing her was to jump on the cart and run her over. Or perhaps Bill nei-
ther knew, nor could have been expected to know of Alice’s whereabouts. 

 Innocent doers of harm obviously di" er from bystanders who are merely 
 allowingly related  to the bad outcome. But the doingly related also stand out 
from another large class of agents who by their actions  enable  a bad outcome. 
! ese agents could plausibly be called contributors, but unlike those doingly 
related to the outcome, there is no complete causal process between them and 
the injuries resulting from their conduct. A typical case would be to enable a 
harmful process by removing an obstacle; consider:

    Kick : A cart is heading towards a rock which would bring it to a halt. Bill kicks 
the rock out of the way and the cart continues down the hill and injures Alice at 
the bottom.   

Bill may plausibly be held to have injured the victim in this case if he is aware 
of the situation and leaving the rock in place is not costly to him. But one 
might ask whether by  innocently  removing it he injures Alice. Bill could be 
unaware of the approaching cart, nor plausibly be expected to be aware of it, 
and the rock could be any ordinary rock lying in a fi eld. In which case it is not 

   4  For simplicity, I am lumping together those who become innocent aggressors through mis-
fortune and manipulation. I do not think the distinction is very signifi cant, as exposure to 
manipulation is basically a form of misfortune, but will not argue for it here.  

   5  In the following paragraphs I depend on a work in progress, Christian Barry and Gerhard 
Øverland ‘! e Doing, Allowing, and Enabling Distinction.  

   6  See, for instance, Kadri Vihvelin and Terrance Tomkow’s recent paper “! e Dif”  ! e Journal 
of Philosophy  102 (2005): 183–205, at pp. 192–193.  



550 G. Øverland / Journal of Moral Philosophy 8 (2011) 547–566 

clear whether Bill is doingly related to Alice’s injuries. Anyway, it would be 
wrong to say that Bill  initiates  a causal process by  removing the rock.  7   ! e 
argument I will present for the signifi cance of innocent contribution does not 
aim to cover instances like Kick. ! is is fortunate, because while I think inno-
cent doers of harm are liable to the use of force, the case for using force against 
agents who innocently enable an ongoing process by removing an obstacle 
seems weaker. 

 Before I proceed, let me indicate that I take the permissibility of using force 
against an aggressor to avoid a harm to be closely related to the aggressor’s duty 
to accept cost in order to avoid causing the harm in question. I shall take the 
relation between the duty to bear cost and the permissibility to use force to be 
such that when a person has a duty to bear cost the fairest or morally most 
desirable state of a" airs, other things being equal, would be for the person to 
bear such costs even if others had to impose those costs on him. Clearly, e" orts 
to enforce the aggressor’s duty may bring additional costs that would have to 
be taken into account.  8   Generally, however, I shall assume it is permissible for 
prospective victims and third parties alike to intervene in a manner that 
imposes a level of cost corresponding to the level of cost the aggressor would 
have had a duty to shoulder. Just as we expect people to discharge their duties, 
they should be willing to accept that others impose the particular cost on them 
when they themselves are unable to perform. If, for instance, an innocent 
aggressor is required to su" er the loss of one leg to save a person’s life, he 
should not resist having that loss imposed – although his resistance might be 
understandable and perhaps even excusable.  

  A Two-part ! eory of Self-defence 

 In discussions of self-defence, there are two main positions on the use of defen-
sive force against innocent aggressors. ! ose denying that defensive force can 
be used against innocent aggressors reason that an innocent aggressor has done 
nothing to lose his or her right not to be attacked or killed, and should be 

   7  Why is that wrong? Well, ultimately I think it has to do with a lack of a complete causal 
process between Bill and Alice’s injuries but I cannot go into that here.  

   8  ! ere could be a reduction in permissible level of enforced cost as compared with maximum 
required duty to shoulder cost. It could then be permissible to impose less cost on a person than 
the person would have a duty to bear in the fi rst place. Reasons for this could be respect for a 
person’s free choice, or perhaps the mere psychological cost of being forced to do something. So 
that if 100 were the cost one was obliged to shoulder, the cost others were permitted to impose 
could be only 100 – q, where the constant q denotes any appropriate number reducing the level 
of enforcement cost. I shall assume there is no need for a q-moderator.  
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treated accordingly. Moral responsibility is seen as a precondition of defensive 
force. ! e second group, taking the opposite stand, regards the use of  defensive 
force as permissible. A rationale of this view is that a person has a right to defend 
him or herself against any unjustifi ed aggressor or agent, since by merely initi-
ating a harmful causal process toward another person one loses one’s right not 
to be signifi cantly harmed.  9   We need to take proportionality into account, but 
the fact that the aggressor is morally innocent would be insignifi cant for the 
question of the permissibility of using defensive force since he is causally 
responsible for a threat to another person. Hence, according to the fi rst posi-
tion, the permissibility of using force hinges on moral responsibility, while 
according to the second, moral responsibility plays no role. 

 Both of these positions are less plausible than an intermediate view, since 
both innocent contribution and moral responsibility matter in self- and other-
defence. For instance, if an innocent aggressor is about to cut o"  somebody’s 
limb there are strict proportionality considerations that would limit the means 
one could permissibly use to prevent them. It might, for instance, not be per-
missible to kill the innocent aggressor to save the limb, even if that is the only 
way of doing so. Yet, it seems permissible to do more toward the aggressor 
than toward an innocent bystander who happens to be in the way, or is on the 
sidelines but can be used to save the limb. 

 By contrast, if the agent is a culpable aggressor who enjoys separating 
people from their limbs, signifi cantly more may be done to him if that is 
necessary to save the victim’s limb. Even killing a culpable aggressor seems 
permissible if that is required to save the limb. Proportionality requirements 
still apply, but are di" erent (and easier to meet) from those in situations where 
force is used against an innocent aggressor. ! e degree to which they are easier 
to meet depends on the moral culpability of the agent. Any aggressor or agent 
of harm would be liable to the use of force as a consequence of merely initiat-
ing harm, but his or her liability to use force would increase with increasing 
culpability. 

   9  One position that appears to take this form is Judith Jarvis ! omson’s rights-based 
account of self-defence. It seems to put innocent aggressors and culpable aggressors on a par, as 
the right to self-defence is based on rights violations which, according to ! omson, can be com-
mitted by innocent as well culpable aggressors. According to her, culpability has nothing to do 
with the right of self-defence, since an agent who exercises this right is not an agent of justice. 
See Judith Jarvis ! omson “Self-Defence”,  Philosophy and Public A" airs  20 (1991): 283–310. 
For a discussion of ! omson’s position, see Yitzhak Benbaji “Culpable Bystanders, Innocent 
! reats and the Ethics of Self-Defense”  Canadian Journal of Philosophy  35 (2005): 585–622. See 
also D.R. Mapel “Innocent Attackers and Rights of Self-Defense”  Ethics and International A" airs  
18 (2004).  
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 While the application of permissible force against innocent aggressors is 
determined by what I call “the asymmetrical fair share procedure”, permissible 
means arising from the moral culpability of the threatening aggressor should 
be seen as increasing from this baseline. For instance, an agent might have 
been ignorant of his role as the initiator of a harmful causal sequence, though 
he  ought  to have realised it. Such negligence would make the aggressor or agent 
more culpable and extend his or her duty to bear cost. ! ere would accord-
ingly be a higher ceiling on the level of force one could permissibly use against 
him to protect prospective victims. Recklessness would extend the range and 
severity of the means still further, and intentional wrongdoing further still.  10   
For this we need a two-part theory laying out permissible use of force against 
innocent aggressors and agents of harm and then let moral culpability add 
signifi cance from this baseline. In this paper, however, I simply aim to deter-
mine the baseline.  

  ! e Asymmetrical Fair Share Procedure 

 When discussing the permissibility of defensive force against innocent aggres-
sors and agents, it is common to envisage confl ict situations involving an 
aggressor and a victim, one of whom will be killed. In such cases it is either 
permissible to kill the innocent aggressor in self-defence or it is not. I think we 
gain valuable insight into this issue by envisaging situations where the harm 
may be divided and shared between aggressor and victim. 

 Bill becomes an innocent doer of harm when he initiates a complete causal 
sequence that leads to Alice being harmed. Suppose Bill, through no fault of 
his own, is in such a causal relation to the harm su" ered by Alice. We can 
imagine di" erent levels of harm (e.g. a loss of a fi nger, a limb or her life).  11   
Alice may not be in a position to defend herself, but Cathy, who is nearby, 
could intervene to prevent the incident. An innocent bystander, David, is also 
present. Since Cathy cannot save everyone, we need to ascertain the rule on 
which she should act to distribute it. 

   10  Hence, we should normally direct defensive force at the person who is morally responsible 
for a threat, not the innocent aggressor whenever there is such a choice. No such choice exists in 
the examples discussed in this paper.  

   11  I shall assume that everything else is equal, and that no particular body part has any special 
value, like a hand that otherwise might have cured cancer. Yet, if that were the case, it seems 
plausible to give preference to such hands. ! is is in line with the contractual argument that 
I present later.  
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 Two questions seem closely connected: a) whether Bill would have a duty 
to take on more cost than David to protect Alice from harm; and b) whether 
Cathy would be permitted to impose more cost on Bill than on David to save 
Alice from harm. As I said at the outset, I argue for a positive answer to both 
of these questions. 

 One could, of course, elect to help Alice by reasoning that people have 
a right to defend themselves against any unjustifi ed aggression or threat. 
Alternatively, one could give priority to Bill. To become a permissible target 
one must be morally responsible for putting someone in danger. Innocent 
contributors would accordingly be morally indistinguishable from innocent 
bystanders. And since there are strict constraints on what we can do to 
 innocent bystanders to save ourselves and others from harm, there will be 
strict limits on what we can permissibly do to Bill as well. Call this view the 
“on-a-par-with-a-bystander view”.  12   

 ! e on-a-par-with-a-bystander view assumes an innocent aggressor or 
agent has no duty to shoulder additional costs to neutralise the threatening 
consequences of his or her behaviour. Harming Bill to protect Alice in a situ-
ation in which the former is about to harm the latter through no fault of his 
own would be regarded as on a par with harming the innocent bystander, 
David, for the same purpose. Most people maintain that not much could 
permissibly be done to David to save Alice from harm.  

  A Fair Share 

 An attractive feature of the on-a-par-with-a-bystander view is its emphasis on 
something of obvious moral signifi cance, namely moral responsibility. ! e 
assumption is that merely initiating a causal sequence is morally insignifi cant. 
! ere is some plausibility to this. If a person is unlucky and causes harm to 
another, that person is unlucky too, as she ends up as the victim. It seems to 
make little sense to identify any particular person as  the  unlucky one to deter-
mine who should be given priority. Yet although the direction of the causal 
link may not tell us where our priorities should lie, it would be a mistake 
not to recognise that the causal process joining them also distinguishes them 
from others. An initial proposal would therefore be: as both were unlucky, 
we should divide the harm between them, keeping everyone else out. In the 

   12  ! e most explicit supporter of the on-a-par-with-a-bystander view is Otsuka in his “Killing 
the Innocent in Self-Defence”.  
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example at hand, harm should be divided between Bill and Alice, and not 
imposed on David. 

 Normally, when we claim that fairness requires that something should be 
divided between particular individuals, we take it to imply it should be divided 
equally, unless there is reason to the contrary. When two people are involved 
and dividing the cost is possible, I shall accordingly divide the cost equally 
between them. Hence, if Alice was in danger of losing both arms due to Bill’s 
innocent actions, and Cathy was in a position to intervene and divide the 
harm between Bill and Alice equally, each losing an arm, then she should do 
so. To take on a fair share in such cases means roughly to divide the harm into 
equal parts. 

 At this point one might wonder why we should restrict our attention to 
those involved in the causal chain and no one else. Given the alleged moral 
insignifi cance of innocently initiating a harmful casual sequence, harm to inno-
cent people should be divided equally among all kinds of innocents, includ-
ing initiators, victims, and bystanders alike. A fair share procedure should 
consequently include bystanders in addition to those who initiate the harm-
ful sequence and their respective victims. Some theorists may fi nd this view 
attractive. After all, the distinction between bystanders and innocent agents of 
harm is a matter of brute bad luck. ! erefore, according to luck egalitarians, 
in terms of fairness, the equal burdening of all members in a relevant popula-
tion would be the best solution. Indeed, philosophers like Ronald Dworkin, 
Gerald Cohen, Larry Temkin and many others would argue that justice 
requires neutralising the e" ects of brute bad luck. ! e rationale of such views 
is obvious: it is unfair that some people are worse o"  than others through no 
fault of their own. 

 ! at said, however, it would provoke counter-intuitive results. It would be 
permissible, for example, to impose the loss of one limb on an innocent 
bystander if such action reduced the loss of limbs for an innocent aggressor or 
victim from two to one. ! is proposal would obviate reasons for thinking 
innocent bystanders have claims on some special kind of protection. Few seem 
ready to accept this conclusion. In the second part of this paper I argue against 
this view on contractual grounds.  

  Luck Reconsidered 

 ! e proposal we are considering is this. ! e innocent initiator of the harmful 
causal sequence and the innocent victim have both been unlucky, and ought 
therefore to divide the burden between them. But though the equal-bad-luck 
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view might be plausible on the face of it, there is an important di" erence 
between the two parties. It seems wrong to say that the victim has been 
unlucky if she had been able to avoid the threat even though it caused harm 
to the innocent aggressor or agent. ! e prospective victim’s bad luck is essen-
tially connected to the prospect of being harmed. By contrast, it makes perfect 
sense to say that the innocent aggressor or agent has been unlucky in harming 
the victim, even though he should be able to avoid harm to himself – and 
lucky in that respect. 

 Clearly, being lucky means di" erent things here. In one situation bad luck 
refers to being a victim, in another it refers to being a contributor to harm. 
One might perhaps want to say that Alice – the innocent victim – is also 
unlucky in having to let harm befall an innocent person in order to save her-
self. But although the latter might be correct, we shouldn’t look upon this bad 
luck as the bad luck of being a victim or a contributor. Alice’s bad luck in not 
being able to save Bill is the same bad luck David would have su" ered as an 
innocent bystander if he was unable to save Bill. And though one might feel 
sorry for someone for lacking the ability to help someone else, one would 
probably not treat it as an instance of bad luck in contributing to harm. 

 I propose at this point that those who innocently initiate a harmful causal 
process have a duty to shoulder a fair share of the harm. To capture this, 
I propose an  asymmetrical fair share procedure , which requires these innocent 
people to take on a fair share of the burden. A rationale for this duty may be 
stated as follows:

    Asymmetrical fair share : If a person has innocently initiated a causal sequence the 
e" ect of which is to harm or threaten to harm someone else, then, other things 
being equal, he has a duty as a matter of fairness to shoulder a fair share of the cost 
of the harm.   

Consideration of di" erent cases provides support for this proposal. Envisage 
innocent Bill again. He has for good reasons pushed and jumped onto a 
small cart in order to hit Alice who is sitting at the bottom of the hill. He 
then realises that his reasons was mistaken. He is now an innocent aggressor, 
endangering both of her legs. Alice cannot escape, but Bill has three options. 
He can continue in the same direction down the hill and save his own legs but 
at the cost of Alice’s; he can turn left, which would cost them one leg each; or 
turn right, this time sacrifi cing his own legs but saving hers. It would seem 
plausible to expect the innocent aggressor to accept half the burden, and his 
appeal to innocence would at most justify his reluctance to bear the lot. Hence, 
Bill would have a duty to turn, and turning left could be enough to discharge 
this duty. 
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 Since Bill is now in a position to avoid causing the harm, one might think 
that he is not an innocent aggressor (or agent) but rather a culpable one. 
But that is not so; he becomes culpable by failing to comply with his duty. 
When Bill realises the danger he has put Alice in, his duty is determined by the 
cost an innocent aggressor would be required to bear. It is fi rst when Bill 
decides  not  to comply with his duty that he becomes culpable and liable to 
increased force. ! is is like an innocent bystander who realises that she can 
save another person at little cost. She doesn’t become a culpable bystander by 
this realisation; rather she becomes culpable by her choice of not complying 
with her duty. 

 But there is an asymmetry between what can be required of Bill and of 
Alice. Envisage therefore another version of the cart example. In this case, 
innocent Bill can do nothing to avoid the impact but Alice has now three 
options. She can remain where she is and lose her limbs but save Bill’s; she can 
roll to the left and save one of hers and one of Bill’s; or she can roll to the right 
and save her own legs but leave Bill to lose his. If we think the fair share pro-
cedure should be symmetrical, Alice would have a duty to roll left-wise, saving 
one of her own legs and one of Bill’s. But this seems implausible. It would 
seem perfectly permissible for Alice to jump to the right and save both of her 
own legs, but at the cost of both of Bill’s. 

 ! ese examples illustrate the asymmetry between Bill and Alice. One 
might, however, think the di" erence has to do with Alice simply having to 
move aside in the second example, while Bill needs to use Alice’s legs to cush-
ion the impact in the fi rst.  13   But that is not so. Bill seems to have a duty to let 
himself be  used  to protect Alice by, for instance, putting a leg in front of the 
left wheel. No such duty applies to Alice. She has no duty to let herself – or 
parts of herself – be used to cushion Bill’s impact. She is free to leave the whole 
problem to Bill. Moreover, should Bill fall o"  the cart, and the cart continued 
to pose a danger to Alice, he would have a duty to run after it and put a leg in 
front of its left wheel, thereby sacrifi cing his leg to save one of Alice’s.  14   

 ! ere is an asymmetry between what Bill and Alice can  do  to each other as 
well. First, forcing Alice to take on a fair share of the cost does not seem a 
permissible option for Bill.  15   If Alice is able to move out of the way, Bill may 

   13  On the issue of ducking harm, see Christopher Boorse and Roy A. Sorensen “Ducking 
Harm”  ! e Journal of Philosophy  85 (1988): 115-134.  

   14  Hence, the important point seems to be that Bill has initiated a causal sequence leading to 
Alice being harmed, and not that he is the current or imminent threat. I cannot investigate this 
di" erence here though.  

   15  Unless, perhaps, if Alice has started to use excessive force against him.  
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not prevent her. By contrast, Alice seems permitted to force half of the burden 
onto Bill. If Bill is unable to change the cart’s direction, Alice can protect one 
of her legs by making Bill lose one of his.  16   She can do so in whatever way 
necessary, by shooting his leg, by rolling to the right, or by using her long-
distance-body-mover to ensure Bill gets one of his legs tangled up in the left 
wheel, thereby saving one of hers. ! is implies, moreover, that Cathy should 
not  impose  any harm on Alice to protect Bill either. She could impose half of 
the burden on Bill to protect Alice, and thereby leave Alice to shoulder her fair 
share, but Cathy would have to let Alice escape should she be able to do so. 

 Now, if Alice can move out of the way and let Bill take the impact alone, is 
she also permitted to use force to get him to take on the whole burden rather 
than a fair share? ! at is less clear. Envisage a new version of Push where Alice 
has two options. She can fi re at the left wheel of the cart, save one of her own 
legs and one of Bill’s; or she can fi re at the right wheel, saving both of her own 
legs but causing Bill to lose both of his. Perhaps what Alice ought to do is to 
hit the left wheel, and share the burden with Bill? I am uncertain about this. 
My aim is nevertheless to demonstrate that particular duties apply to those 
who innocently initiate a harmful causal sequence, and that they should be set 
apart from innocent bystanders. And what seems clear is that Bill is not per-
mitted to prevent Alice from imposing half of the burden on him. 

 So far, I have not considered what Alice ought to do if the cost cannot be 
divided between her and Bill. Envisage again innocent Bill who is hurtling 
towards Alice in his cart. Alice has only two options. She can stay put and lose 
both legs, or she can give herself and Bill a fi fty percent chance each of avoid-
ing harm. It seems plausible that she may impose a fair share of the risk of 
being harmed on Bill. Hence, she would be permitted to toss a coin and allow 
Bill to take all the harm should he be selected by this random procedure. 

 Let’s take stock. Granted that innocent Bill initiates a complete causal pro-
cess that would lead to X amount of harm to Alice, Bill would have a duty to 
take on X/2 to protect Alice from this harm. It would also be permissible to 
impose X/2 harm on him to protect Alice. Alice, on the other hand, would 
be permitted to escape altogether and leave Bill to su" er X; as a prospective 
victim she has no duty to allow herself to su" er harm to protect Bill.  17   

   16  Another story comes into play if he  chooses  not to turn the cart.  
   17  Two qualifi cations: First, if the harm to Bill was serious and Alice could prevent it at rela-

tively moderate cost then she ought to do so. Second, some may think that although victims have 
no duty to take on a fair share, they are (slightly) more duty bound than innocent bystanders 
who are not under threat. We may, for instance, think you ought not duck harm to save an arm 
if what is at stake for the other is his or her life, though we might be less inclined to tell you to 
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Alice would also be permitted to use force against Bill to impose X/2 harm on 
him in order to protect herself.  

  Contractual considerations 

 Situations can arise in which a person constitutes no actual threat to others 
but is morally at fault for behaving in such a way that it is reasonable to inter-
pret him or her as posing a threat. In such cases, given reasonable evidence, it 
would be uncontroversial to allocate the cost to the apparent aggressor. But 
there could be situations in which an agent is not to blame for engaging in a 
certain activity but which is threatening all the same. In those cases, I have 
argued in previous work that if one’s interpretation of the agent’s behaviour is 
reasonable, he or she still has to carry the cost.  18   In this paper I put apparent 
aggressors to one side and focus on standard cases involving real aggressors and 
agents of harm. 

 I invoke hypothetical contractual reasoning to illuminate how harm 
should be divided among innocent people, and will consider the asymmetrical 
fair share procedure from the perspective of a hypothetical contract situation. 
! e fi rst thing to decide is who is to be included in the contract. It seems 
plausible to assume agreement about the permissibility of giving priority to 
the innocent at the cost of the culpable, at least when the di" erence in culpa-
bility is above a certain threshold. We can accordingly restrict participation in 
the contract to innocent people or to people whose culpability is below this 
threshold. 

 By appealing to hypothetical consent, the point is to identify who would 
have reason to give their consent in the contractual situation. People make 
contracts because they have reason for doing so. Good reasons for entering 
into a contract are the likely benefi ts to the contracting parties. In a hypotheti-
cal contract we conceal information from the participants. ! e veil of igno-
rance I envisage here could be called a “confl ict veil”. As the name suggests, it 
is only a question of hiding the identity of those involved in a particular 
confl ict where harm has to be distributed among innocent people. All other 

intervene if doing so would cost you an arm. Anyway, I shall assume here that considerations like 
this will not bring the victim on a par with an innocent initiator, but may slightly set him or 
her apart from other bystanders. A proper investigation of this would require more space than 
I have here.  

   18  See Gerhard Øverland “Self-Defence among Innocent People”  Journal of Moral Philosophy  
2.2 (2005): 127–146, and “Killing Soldiers”  Ethics & International A" airs  20:4 (2006): 455–475.  
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information remains available to the parties. In particular, they have access to 
the best available knowledge about their respective probabilities of ending up 
in such confl icts. For simplicity, I will assume the chances of being an inno-
cent victim or innocent initiator of a harmful causal process are equal. 

 Our central concern is what we know about the participants by virtue of 
which they would have reason to consent to rules of self- and other-defence. 
Clearly, their reasons would depend on their interests. One important interest 
would be to reduce their risk of being harmed and of dying. I omit other rea-
sons to keep things simple. Reasons for accepting rules for regulating actions 
of self- and other-defence would accordingly be to avoid harm to the innocent 
but not to the culpable. 

 Hypothetical (actual preference) contractualism does not exhaust morality. 
Against a background of deontological restrictions, its aim is to explain when 
it might be permissible to violate specifi c restrictions. ! e basic idea is that 
such violations might be permissible provided they are in the interest of the 
parties involved. As for deontological restrictions, I take them to be best 
understood as being in the interests of the individuals they protect. In particu-
lar, deontological restrictions are meant to prevent the sacrifi ce of individuals 
for the benefi t of others. Given such restrictions, hypothetical contractualism 
aims to demonstrate how it might be in the interest of the implicated parties 
to sidestep certain restrictions. And when that occurs it would not count as 
unfair treatment if a particular person ended up as the victim. In the case at 
hand, the restriction to be circumvented is the alleged impermissibility of 
harming or killing an innocent person for a comparable benefi t. 

 ! e notion of fairness here is clearly not the same as when we say it is fair 
to divide a particular benefi t between two individuals equally. Contractual 
fairness is only meant to indicate that the person bearing the cost – the inno-
cent initiator – has no reason to complain since he would have reason to 
accept the rule that could allocate the cost to him in a particular case. A simple 
example indicates what I have in mind. Being a visitor in a South American 
town, Jim is given a choice by Pedro to kill any one of 20 men who are lined 
up against a wall.  19   ! ey will all be killed unless Jim agrees to kill one of them. 
Should he do so? Yes, because all 20 would probably agree to an outcome in 
which one of them was randomly killed by Jim. At the point of Jim’s appear-
ance, the 20 men are faced with the prospect of being shot, and we have every 

   19  See Bernard Williams and J.J.C. Smart,  Utilitarianism, For and Against  (Cambridge: 
Cambridge University Press 1973), pp. 98–99 and Bernard Williams, “Consequentialism and 
Integrity”, in Samuel Sche#  er (ed.),  Consequentialism and Its Critics  (Oxford: Oxford University 
Press 1988): 20–50, at p. 34.  
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reason to believe they would prefer to see one of their number randomly cho-
sen and killed if it would save the rest.  20   ! e randomly selected person would 
accordingly have no reasonable complaint against being selected. According to 
my usage here, it is not unfair to let a person shoulder certain cost provided he 
had reason to accept the rule that makes him bear it.  

  Epistemic uncertainty 

 We can fi rst observe that being an initiating causal factor will often be accom-
panied by moral culpability. In a confl ict between two apparently innocent 
people, an agent who has initiated a harmful causal sequence tends to bear 
more moral responsibility for the situation than a prospective victim. Even if 
an agent is not culpable to the fullest extent, they may be guilty of negligence 
or recklessness. And, since being an initiating agent of a complete causal pro-
cess is more easily discernable than moral culpability, a rule that would permit 
sacrifi cing the initiator is likely to save more innocent people in the long run 
as we are less likely to get it wrong. Epistemic uncertainty therefore elicits a 
presumption in favour of having a rule that gives priority to the defending 
party, i.e. the victim, because it will give (innocent) contracting parties a 
higher chance of avoiding harm. 

 It is di$  cult for people under threat to know whether the initiating 
agents are innocent or not. A rule that gives priority to those who respond 
to a causal threat will therefore enable people to avoid being harmed on 
what I call wrong occasions. Wrong occasions are instances in which the 
defender erroneously believes the aggressors to be innocent and therefore fails 
to defend herself. Were we to choose a rule that permits self-defence only 
in cases in which the initiating agents were known to be culpable, or where 
there was  some  evidence of their culpability, there would be instances in which 
innocent people would be harmed while the culpable got o"  scot-free. To 
avoid this, the parties have reason to adopt a rule permitting prospective vic-
tims to use defensive force against apparent innocent initiators of harmful 
causal sequences. 

 Moreover, such a rule would help third parties coordinate intervention. 
! ird parties will often lack the time and capacity to coordinate intervention, 
and would appreciate a simple rule which helped them decide on which side 

   20  Of course, if what we know about them give us reason to think otherwise, that should 
guide our conduct.  
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to intervene. Being an initiator to harm is a discernible external feature of 
conduct that can be used for this purpose. 

 We might consider an incentives-based argument as well. Adopting a rule 
according to which those who have initiated a harmful causal sequence have 
to carry the cost would minimise the likelihood of such situations arising in 
the fi rst place, since people would take pains to avoid becoming initiators. 
! is goal could perhaps be achieved by deeming those who initiate a threat 
not fully innocent unless they have taken every reasonable precaution to avoid 
becoming initiators. Only the fully innocent would be fully protected. ! is 
would give people an incentive to take all reasonable precautions against 
becoming initiators. Only people who had taken such precautions would be 
treated as innocent. A problem with this is that moral responsibility is not an 
easily observable feature. It will often be di$  cult to establish whether the 
agent has taken the required precautions. A rule giving priority to the defend-
ing party might serve the contracting parties better. Of course, any known 
moral responsibility on the part of the initiators would consolidate priorities 
further and do so according to the degree of moral culpability, as indicated at 
the outset of this paper. 

 Clearly, some aspects of responsibility are observable. We can observe driv-
ers failing to exercise reasonable care, or acting recklessly, for instance. But the 
point is not whether we can observe moral responsibility, but that when we 
cannot, initiators nevertheless tend to be more responsible for the threat they 
pose to others than those at the receiving end. Whenever we can observe moral 
responsibility on either side of a confl ict, the situation would be very di" erent. 
An agent’s culpability would then normally require him to carry the cost. 

 Epistemic uncertainty tips the balance in favour of the defending  party – 
how far will depend on estimates of likely culpability. How often is an agent 
about whom we have no particular knowledge in fact innocent? Without 
attempting precise estimates, it seems uncontroversial to expect apparent 
innocent initiating agents to be guilty of negligence or recklessness rather 
than their victim. Of course, the rule preferring the defending party will 
sometimes give the wrong result, as what looks like a victim may in fact be an 
aggressor, or the harm su" ered by the defending party may be justifi ed for 
some other reason. But although this is true, the frequency of such mistakes 
will hardly be su$  cient to give the contracting parties reason not to favour 
prospective victims.  21   

   21  Needless to say, whenever we know that culpability lies on the side of the victim, we ought 
to give priority to the aggressor.  
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 Due to the complexity of the causal process, it may be impossible to iden-
tify the initiator. In such cases it will be di$  cult to use the idea suggested here 
for solving the confl ict. If we don’t know who initiated a harmful causal pro-
cess, we cannot use a rule requiring initiators to shoulder the harm. 

 Regarding the number of innocent initiators and innocent victims involved 
in the situation, how prospective victims are treated will depend on the epis-
temic conditions. It is easy to judge wrongly with regard to innocence. If pri-
ority on the basis of slightly greater numbers would not save more innocent 
people than giving priority to the defending party – because, perhaps, some of 
the aggressors or agents of harm were culpable – the contracting parties would 
have reason to support a rule that gave priority to the defending party even 
when there are minor asymmetries in numbers.  22   Hence, the contractual argu-
ment would recommend giving priority to the defending party in situations 
with more than one initiating agent, but at some point, the asymmetry in 
numbers will suggest giving priority to the assumed innocent initiators.  

  Epistemic transparency 

 I have indicated several reasons for selecting a rule that gives priority to the 
defending party. ! ese arguments traded on epistemic uncertainty. But 
although contribution is often correlated to culpability, there may be instances 
in which we know this is not the case. 

  Division 

 From the perspective of the parties in the contractual situation, whether an 
individual is unlucky enough to set o"  a complete causal process has no bear-
ing on choice of distributive pattern. ! e parties want to reduce the risk of 
being harmed. Assuming transparency and full knowledge of the parties’ inno-
cence, there might be no grounds to decide either way. 

 An equal split would possibly be in their interest. But why should the 
parties be interested in seeing harm divided? Why allocate a particular duty 
to innocent initiators? Why not just leave them on a par with bystanders? 
Assuming knowledge, the uncertainty argument does not apply, although 
it might be worth mentioning that we seldom have full certainty in real life 
anyway. 

   22  See Øverland 2006, “Killing Soldiers”, at pp. 469–470.  
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 ! e incentives-based argument still carries some weight. By knowing one 
will be held accountable for initiating a harmful causal process, one has reason 
to make a serious e" ort to avoid doing so.  23   Again, the expansive responsibility 
argument could provide some of the same incentive. But besides the limits 
alluded to above, a further problem with this argument is that it gives people 
an incentive to feign innocence since so much is at stake. ! is incentive is 
reduced if one requires innocent initiators to take on a fair share. A slight 
increase in culpability would only add a minor cost-related duty, as one would 
already be required to shoulder a fair share by merely being an initiator. ! e 
latter would, of course, have an incentive to pretend not to be an initiator of 
a harmful causal process. But that is a more di$  cult enterprise. 

 Another reason to adopt a fair share procedure, rather than letting the vic-
tim bear the whole cost is because it seems better to take a fi fty percent loss 
than a fi fty percent risk of sustaining the whole cost when what is at stake is 
signifi cant. For instance, it seems better to lose an arm than have a fi fty per-
cent risk of losing both or losing none. ! ere is likely to be some disagreement 
here, but I would guess most people would prefer a defi ned loss to a fi fty 
percent risk of the double loss. ! ink of any dividable entity of signifi cant 
value in your possession, like your money, your property, life span, health, or 
limbs, and consider whether you would prefer losing fi fty percent of any one 
of them or a fi fty percent chance of losing nothing at all, but at a fi fty percent 
risk of losing it all.  24   

 It may pay to observe that there is no reason to give priority to the inno-
cent initiator from the perspective of the contractual position. An alternative 
to fair share, namely letting harm fall where fate dictates – on the victim nor-
mally – may nevertheless merit consideration. According to this proposal, 
when both parties are innocent neither has a duty to shoulder the cost, and 
both would be permitted to use force in defence. ! ird parties would have no 
reason to intervene. But letting the involved parties resolve the problem by 
fi ghting would exacerbate the harm, giving the contractual parties reason to 
reject this option. Allowing third parties to prevent escalations might mitigate 
the problem, but it would be unreasonable to expect complete success. 
Moreover, this kind of procedure would favour certain groups and types of 
people, giving those who are not members of those groups or types reason to 
reject it.  

   23  We see this at play in civil law, as strict liability, where innocent contributors are held 
accountable for damages that they cannot be held morally responsible for.  

   24  It might be worth mentioning here that the preference I am alluding to is inconsistent with 
the expected utility decision procedure beloved by many economists and utilitarians.  
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  Asymmetry 

 Why attribute moral signifi cance to causal impact? If one thinks luck-factors 
like being an innocent contributor to harm are irrelevant, one might think the 
burden at stake should be divided with no regard to causal impact. ! e con-
tracting parties could likewise let all innocents be on a par in order to reduce 
harm and include those who initiate a harmful process, victims, and bystand-
ers alike. On the face of it, it would seem to benefi t all participants by reduc-
ing the risk of being harmed and killed. 

 I previously appealed to the counterintuitive upshots of such views, 
which would leave the innocent with no special protection. ! at will not do 
under contractual reasoning. Explaining restrictions in a contractual argu-
ment entails asking whether the parties in a hypothetical contract situation 
have prudential reasons to accept them. We cannot assume, for example, that 
harming innocent bystanders is morally worse than harming those who have 
innocently initiated a harmful causal sequence. On the contrary, the argument 
should  explain  the impermissibility of widening the net with reference to the 
situation we would end up with  if  it were permissible to use force against vic-
tims and bystanders. 

 ! e argument from epistemic uncertainty distinguishes between initiators 
and victims. While, despite appearances to the contrary, initiating a harmful 
causal process is often correlated to culpability, victim-hood is often associated 
with innocence. ! e latter is true of bystanders as well.  25   ! ese observations 
single out innocent initiators. But when there is no uncertainty, the contract-
ing participants may have no reason to discriminate between innocent initia-
tors, victims and bystanders. However, a version of what I elsewhere have 
called “the undermining argument”  26   explains why it is wise to draw a distinc-
tion between those who initiate a harmful process on the one hand, and vic-
tims and bystanders on the other. ! e general point is that if there are no 
constraints, unfortunate long-term consequences will undermine the anteced-
ent rationality of including everyone in the general lot. 

 ! e argument has two steps, of which the fi rst concerns the danger of inter-
vening with force, as recipients are unlikely to accept it without defence. 
Allowing force to be used against bystanders exposes the enforcing individuals 
to considerable risk. ! ey are exposed to risk because although there are 

   25  Of course, they may have failed to assist the victim at moderate cost, and in that sense be 
morally at fault. I do not discuss such failures here.  

   26  See Gerhard Øverland “Contractual Killing”  Ethics  115 (2005): 692–720, at 
pp. 713–716.  
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situations where people might agree to be sacrifi ced to reduce harm to strang-
ers, this is not what they are likely to do for the most part. Moreover, for there 
to be such a risk it is unnecessary that everybody resists sacrifi ce, it is enough 
that a signifi cant amount does so, which seems to be a plausible assumption. 
Fear of bystander resistance will accordingly reduce the number of interven-
tions by prospective assistors and hence the impact of allowing use of force 
against bystanders. Whether anything will be gained by permitting force 
against bystanders is therefore a moot question, as people would be wary of 
involving themselves. 

 ! e second step trades on the previous reduction and says that successful 
interventions by force might cost more than the achieved level of harm reduc-
tion because people will want to avoid being used for the purpose of harm 
reduction. If people are aware of the danger of being used in a bid to temper 
overall harm, they will initiate steps to avoid getting involved in the fi rst place, 
leading to fewer people being saved. Being near accidents, like runaway carts, 
would be hazardous because one would risk being used in whatever manner to 
reduce overall harm. Likewise, we would have reasons to avoid houses that are 
burning or people who are downing; being in their vicinity could result in our 
being sacrifi ced to save them. And clearly, if people in general try to avoid 
proximity to such unfortunate situations, it would have severe implications 
for the prospect of being saved. ! e upshot would be that people, who could 
have been saved by other means than the use of force, will not be saved simply 
because those who could have performed the rescue will have fl ed in fear of 
being sacrifi ced. Contracting participants have reason therefore to grant some 
people protection against use of force. 

 ! e degree of protection depends on how calculations pan out for innocent 
initiators, victims and bystanders. Remember the situation discussed initially: 
Bill innocently harms Alice. Cathy is close by and able to intervene in the 
causal chain to avert the threatened harm. A fourth person, David, who is an 
innocent bystander, is also present. Cathy and David are bystanders. ! ere are 
good reasons to let Cathy prevent Bill from harming Alice, but not interfere 
with David. If Cathy were permitted to use force against David to reduce the 
overall harm, David, in turn, would be permitted to use force against her. 
! ey are unlikely to accept this kind of risk in order to protect Alice, who is a 
stranger to them. Generally, this norm would give bystanders a bigger incen-
tive to move out of the way than to help those already involved. ! ese negative 
consequences will have to be measured against the likely benefi ts of permitting 
the use of force in the fi rst place. Some benefi ts are to be expected. A certain 
number of people, who would otherwise not be saved from harm would now 
be saved. However, whether the number thus saved would exceed the number 
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not saved is unlikely because bystanders will look to avoid accidents for fear of 
being used to reduce overall harm. ! e contracting parties would therefore 
have reason to prohibit use of force against bystanders.  27   

 ! e same reasoning does not apply to those who initiate harmful causal 
processes. ! e positive expected e" ects of permitting the use of force against 
them outweigh the expected negative e" ects. In some situations, it will lead to 
fewer people being harmed or will reduce the severity of the harm. In other 
situations it will secure a fair distribution of the harm. ! ere are, of course, 
unwelcome consequences of using force against innocent initiators as well. It 
will invite defensive force, giving prospective interveners reason for not get-
ting involved (as we see in real life). Bill, however, is already posing a risk, and 
to disqualify forceful intervention altogether would leave harming and killing 
too often at the mercy of these initiators.  28         

   27  ! at is, above what one can expect bystanders to be willing to shoulder in the fi rst place, 
i.e. moderate costs. ! is is a good reason why the principle of assistance only tells us to assist 
others from severe harm if we can do so at moderate cost.  

   28  I would like to thank Christain Barry, Robert Huseby and Igor Primoratz for their helpful 
comments.  


